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after disoovery., The remaining two lots were leassd
tc other parties, also after the discovery. All
lots are adjoining and contiguous.

"One of the applicunt’s lesses from the origi-
nel owner of the four subdivided lots 1s prior in
peint of time to the leese on the other two lots.
Thia epplieant coptenda that the lessors and.
originsl owners of the four lots have a right to
at least one well on said four lots (The Commission
is agreeadble to this contention dut has hereto-
fore refused applioations for one well on each of
the two subdivided lots); that thelr leuse, Yeing
prioxr in polint of time to the leass on the other
two lots, they (the applicants) are sntitled to a
prior right to & permit as ocompared with those
holding a subsequent lesse on the other two lots.

*I wish to agein repeat that the Commission
has held that only one well ean be 4rilled on
these four lots, and we have not heesn oonsidering
the location of the well anywhere other than as
above-mentioned.

At the request of appliocents, the following
law question is propounded:

" UZETION: Where & tract of lend is segre-
goted in aress which oannot be drilled sxoept under
exception to Rule 37, does the holder of the first
leass granted (oconsideration of waste excepted)
have a prior right to a permit over the holder of
& subseQuent lesse?™™

. The described fact situstion is an ultimate result

of the application of Ruls 37 end ita allowadble exceptions to
the Hawkins Fleld of Zast Texas. The owner of the four lots is
entitled to but one well. He ¢annot expand this right by a
voluntary subdivision and thereby oreate a right in himself,

or in any lessee, to an additiocnal well. Sun 01l Company vs.
Railrosd Commission, 68 S, W. (24) 609. Nevertheless, the
owner-lessor had seen fit to grant an ofl and ges leass to two
of the lots to one lessee, and, st s later date, an sdditional
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lease on the other two lots to another lessees and without any
oXpress conveyance of his right to the one well to either lessee.
We assume that the oll and gas leases to the two lessees smployed
the same and standard form with respeet to drilling rights,

Extensive reseserch indicetes that the precise question
at hand is one of rirst impression. In the oase of Reilroad
Commission, et al, va. Miller, 165 S. W. (2a) 504, the Court
specifioally reserved the question of the legal effeot of the
two ociroumstances: (1) a small trsot which oan be developed
only under exception to Rule 37 to protect vested rights, and
as such entitled tc but one well; and {(2) the facts of a prior
and of a subsequent lease on subdivisions of the traot without
an express conveyance by the owner-lessor of the right to the one
allowedle well.

We are of the opinion that the legal effect of the
first lease 1n relstion to the second, in the reapects abdout
which you inquire<--whether desuribed as an impliied conveyance
of the lessor's right to drill the one well, or the granting
to the first lessee of a preferential right to drill such well,
or otherwise--1is to give to the firat lessee a prior right to a
permit to drill as against the holki er of the subsequent lease.
The pronouncement ¢f the Court in Edgar, et al, vs. Stapolind
011 & Gas Company, et al, 90 8. W. (24) 656, writ refused, that
a subsequent lessees "could secure no greater right under the
law then that vested in his lessors® is persussive by analogy..

It is beliaeved that from any approach to ths question,
the first lescee is in the stronger legal and equitable position.
For example, under the application of the imputed notice dootrine
{see 31 Tex. Jur. pp. 363, 364; Beloher Land Mtg. Co. vs. Clark,
238 5. W, 685)--and the facts and oircumstanoes are ample, in
our opinion, for its application--the seoond lesses 1s charged
with notice of the raog of the first lease, together with the
oorollary fact that the leasor had previously divested himself
of such rights as were granted in the oll and gas lease, one of

whioch wes the right to darill.

Therefore, under the facts stated in your inquiry,
and expressly limited to such feota, your question 1s answered
in the affirmstive.

We express no opinion upon the question of the rights
of the seoond leszssee in event of drainage of his leasehold by
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the first well (ses Magnolis Pet. Co., vs. Blankenship, et al,
85 Fed. (24) 553), or upon any questions whioch might subse-
quently arise oconcerning addlitional wells.

Yours very truly

ATTORNZY GENERAL OF TEXAS

By %@M
Zollie C. Steakley

Assistant
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